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THIS AGREEMENT is made between THE ASSOCIATE COMMISSIONERS (defined below)
BACKGROUND
(a)
The Associate Commissioners wish to form a consortium (as described in this Agreement) to regulate the commissioning by them of services under the Main Contract.

(b) 
The Associate Commissioners wish to appoint one of their number as the Co-ordinating Commissioner to enter into the Main Contract with the Provider, and wish to become parties to the Main Contract by enabling the Co-ordinating Commissioner to sign the Main Contract on their behalf.
(c)
The Associate Commissioner appointed under this Agreement as the Co-ordinating Commissioner is prepared to sign the Main Contract on behalf of The Associate Commissioners.

(d)
The Associate Commissioners are prepared to perform their obligations set out in this Agreement, and agree to be governed as to their relationship by the Constitution.
IT IS AGREED as follows:

1. DEFINITIONS AND INTERPRETATION
1.1 In this Agreement, unless the context otherwise requires, the following terms have the following meanings:
Associate Commissioners: means the parties whose names and signatures appear in Part 2 of Schedule 1, including the Co-ordinating Commissioner, and any other parties who choose to become bound by this Agreement in accordance with clause 3.3.
Authority: The Secretary of State for Health of Richmond House, 79 Whitehall, London SW1A 2NS.

Consortium: the consortium of all the Associate Commissioners formed in accordance with clause 3.1.

Consortium Constitution: the principles and rules according to which the Consortium shall function as agreed between the Associate Commissioners from time to time in accordance with clause 5.2 [and as is set out in Schedule 2].

Co-ordinating Commissioner: the Associate Commissioner appointed under the terms of this Agreement to negotiate, enter into, co-ordinate and manage the Main Contract on behalf of the Associate Commissioners, as identified in Part 1 of Schedule 1, who is appointed in the capacity set out in Clause 48 of the Main Contract.
Guidance Notes: the Guidance Notes relating to this Agreement and the Main Contract and issued by the Authority.
Main Contract: the contract to be entered into by the Provider and the Co-ordinating Commissioner (for itself and as agent for and on behalf of the Associate Commissioners) for the provision of the Services and referred to on the front of this Agreement [Drafting note: add here the dates and parties to any other contract to be managed collaboratively under this consortium, if any].
Provider: the provider of the Services under the Main Contract.
1.2 Unless expressly stated otherwise in this Agreement, any terms defined in the Main Contract shall bear the same meaning when used in this Agreement.

2. STATUS OF THIS AGREEMENT
2.1 This Agreement is an NHS contract made between the Associate Commissioners as NHS Bodies, pursuant to section 9 of the National Health Service Act 2006. [Drafting note: if a Local Authority is a party to this Agreement, then it will be a legally binding contract between all the parties and not a section 9 contract. Therefore, where a Local Authority is a party to this Agreement, delete this clause 2.1 and replace with “Not Used”.]   
2.2 If there is any conflict between the terms of this Agreement and the terms of the Main Contract, the terms of this Agreement shall prevail in so far as those terms relate to the interaction and mutual responsibilities of the Co-ordinating Commissioner and the Associate Commissioners.

2.3 Without prejudice to clause 2.2, if the Main Contract is varied to include revised provisions, this Agreement shall, to the extent necessary, be interpreted as including such variation as may be necessary to make this Agreement consistent with the Main Contract.

3. FORMATION OF THE CONSORTIUM AND APPOINTMENT OF THE CO-ORDINATING COMMISSIONER
3.1 The Associate Commissioners shall form a consortium (the Consortium) for the purpose of commissioning the Services and agree that the Consortium shall function in accordance with the Constitution, which the Associate Commissioners hereby adopt.

3.2 Each of the Associate Commissioners hereby:

3.2.1 appoints the Co-ordinating Commissioner; 
3.2.2 authorises the Co-ordinating Commissioner to execute the Main Contract as agent for and on behalf of each Associate Commissioner; and
3.2.3 authorises the Co-ordinating Commissioner to manage the Main Contract on its behalf in accordance with the provisions of the Main Contract, this Agreement and the Consortium Constitution.

3.3 The Associate Commissioners acknowledge and agree that third parties may become additional parties to this Agreement, subject to:

3.3.1 the Provider agreeing to the accession of such third party, and to such variation of the Main Contract as is relevant to such accession; and

3.3.2 the third party executing a deed of adherence to this Agreement.

3.4 Where any Associate Commissioner signs this Agreement as the representative of a Specialised Commissioning Group (whether or not the Associate Commissioner has also signed this Agreement on its own behalf), that Associate Commissioner hereby warrants that it and the other members of the Specialised Commissioning Group have entered into an appropriate Establishment Agreement, a copy of which [is included in the Annex].
4. PRINCIPLES AND FUNCTIONS
Each Associate Commissioner agrees with each of the others that the principles underpinning the Consortium, and the functions of the Consortium, are to act collaboratively in the procurement of Commissioned Services so as to achieve the objects of the Consortium as set out in article 2 of Schedule 2.
5. CONSTITUTION

5.1 The Associate Commissioners agree that in order to manage the commissioning of services under the Main Contract, and to regulate their respective rights and obligations, they shall adopt provisions regarding, without limitation:

5.1.1 the principles, functions and objects of the Consortium, in accordance with clause 4;

5.1.2 the formation of a committee or committees, and provisions governing their meetings and decision-making processes;
5.1.3 the information and reporting requirements that apply to the Co-ordinating Commissioner and the Associate Commissioners;
5.1.4 the negotiation of the Main Contract;
5.1.5 the responsibilities of the Co-ordinating Commissioner and the Associate Commissioners;

5.1.6 the giving of notices within the Consortium; and
5.1.7 the management of the Main Contract, including 

5.1.7.1 ongoing management;
5.1.7.2 the collection and allocation of payments;
5.1.7.3 dispute resolution; and
5.1.7.4 its suspension or termination, and the consequences of such termination or suspension.
5.2 Accordingly, and in order to regulate their management of the Main Contract in furtherance of the functions and principles set out in clause 4, the Associate Commissioners hereby agree to adopt the constitution set out in Schedule 2 as the constitution by which the Consortium is to be governed (the Consortium Constitution), and to abide by its provisions.

6. EXPIRY AND TERMINATION

6.1 This Agreement may:

6.1.1 be terminated in whole or in part by a decision of the Committee made in accordance with the requirements of article 6.1 of the Consortium Constitution (to which article 6.4 and article 6.5 of the Consortium Constitution shall not apply), in Ordinary or special meeting at which all Associate Commissioners shall be entitled to attend and vote.  Such a decision shall take binding effect, on all Associate Commissioners, on the last expiry of all the notices of termination given under article 21.1 of the Consortium Constitution (in this clause 6 called the Effective Date); or 

6.1.2 expire automatically upon the Expiry of the [last] Main Contract [to expire] under the Main Contract[s] (the Termination Date); or

6.1.3 be extended for the same term as the term of any extension of the Main Contract under the Main Contract; or

6.1.4 terminate in accordance with any termination of the Main Contract (the Termination Date).
6.2 The consequences of termination are set out in article 21 of the Consortium Constitution.
6.3 This clause 6.3, and article 10.1, article 12.1 and article 12.2 of the Consortium Constitution shall survive termination of this Agreement and shall remain in effect as between all the Associate Commissioners.
6.4 This clause 6.4, and article 11.1, article 11.2, article 11.3, article 12.1 and article 12.2 of the Consortium Constitution shall survive termination of this Agreement and shall remain in effect as between each and all Associate Commissioners to the extent of any post-termination residual liabilities arising under [any of] the Main Contract[s].
7. COUNTERPARTS

This Agreement may be executed in any number of counterparts, each of which shall be regarded as an original, but all of which together shall constitute one agreement binding on all the parties, notwithstanding that all parties are not signatories to the same counterpart.

8. DISPUTE RESOLUTION

The parties agree that any dispute arising out of any aspect of this agreement shall be resolved in accordance with the provisions of Clause 53 of the Main Contract, which provisions are deemed to be incorporated (mutatis mutandis) into this agreement.
9. GOVERNING LAW
The formation, interpretation and operation of this Agreement shall be subject to English law.
AS WITNESS in Schedule 1 the hands of the duly authorised representatives of the parties listed therein
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SCHEDULE 2. CONSORTIUM CONSTITUTION
INTRODUCTION
This Consortium Constitution is adopted by the Associate Commissioners pursuant to clause 3.1 of this Agreement. This Consortium Constitution sets out the principles and rules according to which the consortium shall function.
1. INTERPRETATION

1.1 In this Constitution, unless the context otherwise required, the following terms have the following meanings:
Chair and Deputy Chair: the persons respectively appointed by the Committee as those Executive Officers under article 5.3 who must hold within the Co-ordinating Commissioner’s PCT either the position of Chief Executive or Director of Commissioning or be an Executive Director.

Clinical Networks: groups of Commissioners and providers of healthcare and relevant staff, concerned with the planning and delivery of integrated healthcare over organisational boundaries.

Commissioned Services: health and social care services commissioned or to be commissioned by the Associate Commissioners pursuant to the Main Contract. 
Committee: the joint committee of the Consortium established by the Associate Commissioners as mentioned in article 3.1.
Contract Value: the aggregate amount of the Expected Annual Contract Values for the Main Contracts.
Contract Year: as defined in the Main Contract.
Consortium: the consortium formed by the Associate Commissioners for the purposes of the Consortium Agreement.
E-mail: a communication by electronic mail, marked with a “read receipt” which shall be deemed to have been sent if no delivery failure notification has been received by the sender.

Executive Officers: the persons employed by the Co-ordinating Commissioner who are from time to time appointed by the Committee to support it, its Sub-committees and the Co-ordinating Commissioner.

Holding: in relation to each Associate, the percentage by activity and resources attributable to it of the Contract Value, calculated at the same time as the Contract Value;
[Management Fund: the fund contributed by the Associate Commissioners to support the Committee, its Sub-committees and the Co-ordinating Commissioner.]
NHS Body and NHS Contract: respectively, a body and a contract so defined in section 9 of the National Health Service Act 2006.

Non Participant: a body represented on the Committee which is not a Associate Commissioner.

Regulations: the National Health Service (Functions of Strategic health Authorities and Primary Care Trusts and Administrative Arrangements) (England) Regulations 2002 and 2006 (as revised, reissued or replaced from time to time).

Secretary: the person appointed as that Executive Officer under article 5.3.

Appropriate Strategic Health Authority: in relation to any Associate Commissioner, the Strategic Health Authority whose area includes the area of that Associate Commissioner.

Sub-committee: a sub-committee of the Committee.

Working Day: a day other than a Saturday, Sunday or Bank holiday in England.

1.2 Unless expressly stated otherwise in this Constitution, any terms defined in the Main Contract or the Consortium Agreement shall bear the same meaning when used in this Constitution.

1.3 A reference to the singular shall include the plural and vice versa and reference to a gender shall include any gender.

1.4 The headings in this Constitution shall not affect its interpretation.

1.5 References to articles and schedules which are not specifically defined as being included within the Main Contract or the Agreement are references to the articles and schedules of this Constitution.
PART 1: THE OBJECTS OF THE CONSORTIUM

2. OBJECTS

The principles underpinning the Consortium, and the functions of the Consortium (the Objects) by which all Associate Commissioners shall abide are:
2.1 To act collaboratively in the procurement of Commissioned Services so as to:

2.1.1 approve the range of Commissioned Services;

2.1.2 maintain a close working and contractual relationship between the Associate Commissioners, operating with transparency, openness and maximum good faith;

2.1.3 monitor and review the effectiveness of the Consortium, its Committee and Sub-committees;

2.1.4 obtain best performance, quality and value outcome from the Commissioned Services for each of the collective health economies by assessing clinical effectiveness, cost effectiveness, quality standards and service users’ and carers’ views;

2.1.5 ensure that the requirements of Service User Booking and Patient Choice are met in accordance with the Main Contract (and in particular Clause 10 of the Main Contract);

2.1.6 negotiate, approve and authorise signature of the Main Contract and from time to time negotiate and agree variations of specifications and contract terms;

2.1.7 co-ordinate and plan for demand, financial and investment needs of the Associate Commissioners before and during negotiations for the Main Contract and during the life of it;

2.1.8 implement in-year financial adjustments required under the Main Contract with the provider, and consequential adjustments between the Associate Commissioners;

2.1.9 monitor the provider’s performance under the Main Contract, including actual activity against agreed Indicative Activity Plans and any Activity Planning Assumptions with reference to specific information monitoring requirements, meeting specification and quality standards and meeting the 18 Week Referral to Treatment Standard and other standards;

2.1.10 carry out annual or other reviews with the provider, as required under each Main Contract.

2.1.11 agree referral, discharge and other protocols with the provider under each Main Contract;

2.1.12 co-ordinate the Associate Commissioners’ proposals for, and plan with providers the development of Commissioned Services and undertake or commission related research;

2.1.13 monitor and control disclosure of NHS confidential information to providers, and use of providers’ confidential information by the Associate Commissioners and within the NHS, as required by law or the Main Contracts;

2.1.14 participate in and monitor clinical networks;

2.1.15 co-ordinate proposals of the Associate Commissioners to move provision of Commissioned Services from one or more providers to the others;

2.1.16 establish the Committee and other Sub-committees 

2.1.17 establish the Co-ordinating Commissioner who in relation to the Main Contract is to be appointed in the capacity set out in Clause 48 of the Main Contract;

2.1.18 accept, and agree terms of staff (including Executive Officers) from the Co-ordinating Commissioner to support the Committee the sub-committees and the Co-ordinating Commissioner; 

2.1.19 acquire, and agree terms and costs of occupancies of office space and equipment from the Associate Commissioners to support the Committee and the Sub-committee and the Co-ordinating Commissioner; 

2.1.20 set the amount of the Consortium’s annual budget [and Management Fund], and levy annual management charges to meet it, from each of the Associate Commissioners;

2.1.21 establish any links and/or reporting networks with other service user care consortiums, or strategic, regional or other commissioning groups, as may from time to time be convenient;

2.1.22 [Parties may insert any further objects];
2.2 To have regard to the needs and views of all Associate Commissioners, irrespective of the size of any Associate Commissioner’s Holding in relation to the Contract Value, and as far as is reasonably possible to take such needs and views into account, including:
2.2.1 during the negotiation of the Main Contract; and

2.2.2 during the agreement or negotiation of any quality standards, performance indicators or incentive schemes (including CQUIN schemes).
2.3 To carry out or authorise anything in support of, or promoting these Objects or which is required in order to manage the Consortium or to operate the Main Contract in accordance with Guidance.

PART 2: THE COMMITTEE
3. FUNCTIONS
3.1 The Committee is established as a joint committee of the Boards of the Associate Commissioners in accordance with the Regulations.

3.2 The Associate Commissioners acknowledge therefore that the Consortium, through the Committee and its Sub-committee, is subject to any directions which may be made under the Regulations by any Appropriate Strategic Health Authorities or by the Secretary of State for Health.

3.3 The Committee shall be known as the [                              Consortium]

3.4 The Associate Commissioners jointly delegate their respective functions to the Committee to the extent set out in article 2 (but subject to article 6.4) with authority to:
3.4.1 form one or more sub-committees; 
3.4.2 sub-delegate any of those functions to such sub-committees or to the Co-ordinating Commissioner on such terms and for such purposes as the Committee thinks fit and in accordance with article 17. Such sub-delegation and the terms and purposes in relation to the Main Contract, shall be appropriate to and in accordance with Clause 48 of the Main Contract and the rights and obligations set out within the Main Contract and its Sections and Schedule (as applicable).

3.5 The Committee shall adopt standing orders and standing financial orders in a form as similar as possible to those of the Associate Commissioners (or a majority of them) but so as to incorporate the provisions of article 3, article 4, article 5, article 6 and article 13.

4. MEMBERSHIP AND MEETING

4.1 The membership of the Committee shall consist of:
4.1.1 [one] representative appointed by each Associate Commissioner; or

4.1.2 [one] representative appointed by each group of Associate Commissioners shown in Part 2 of Schedule 1 to the Consortium Agreement.
and the names of all those representatives shall be set out (as they are from time to time appointed) in Part 2 of Schedule 1 to the Consortium Agreement against the bodies they represent.

4.2 The period of the appointment of each member of the Committee shall be fixed by the appointing body, or group of appointing bodies, who shall be responsible for its representative's remuneration and expenses.
4.3 Ordinary meetings of the Committee shall be held at least once every [4] weeks and shall be convened by the Secretary by at least [5] days’ prior notice by E-mail to each member. 

4.4 Special meetings of the Committee shall be convened by at least [48] hours prior notice by E-mail to each member from [the Chair]:
4.4.1 at any time and for any purpose; and

4.4.2 immediately after receipt of a notice from an Associate Commissioner given under article 17.12.

4.5 An Associate Commissioner not having its own representative member and each Non-Participant member shall be entitled to receive all notices of meetings.

4.6 Notices of meeting shall set out the terms of any proposed decision or recommendation to be considered, or a sufficient summary of them.

4.7 Except where article 6.2 applies, [insert number] members present and representing [insert number] Associate Commissioners shall be a quorum for a Committee meeting. 

4.8 An Associate Commissioner member present shall have one vote for itself and, if it represents other Associate Commissioners, one vote for each of them. Non-Participant members and Executive Officers shall not be entitled to vote.

4.9 An Associate Commissioner member not present itself or by representative shall be entitled to one vote by proxy, addressed to the Chair by E-mail so as to be received not later than 1 hour before the time for which the meeting is convened, indicating the proposed decisions for which it is given and in each case whether it is for or against it. 

5. OFFICERS AND SUPPORT

5.1 The Committee, in exercising the functions delegated to it, shall from time to time appoint Executive Officers sufficient for those functions and for such period as it thinks fit.

5.2 Executive Officers shall be employees or agents of the Co-ordinating Commissioner.

5.3 The Committee shall from time to time appoint an Executive Officer as its Chair and one as its Deputy Chair and one as its Secretary, and shall fix their respective periods of office. To avoid doubt none of those Executive Officers shall have a vote in meetings of the Committee.

5.4 The Committee shall, if necessary, from time to time negotiate and obtain:

5.4.1 by secondment on a full or part time basis, its Executive Officers including the Chair, Deputy Chair and the Secretary, and its staff, who shall all remain or become employed by the Co-ordinating Commissioner but whose direct costs of employment shall be reimbursed by the Committee;

5.4.2 office accommodation and equipment for itself and its Sub-committees at the premises of each Associate Commissioner providing them, whose direct and overhead costs shall be reimbursed by the Committee;

5.4.3 Associate Commissioners' agreement to provide representative members of Sub-committees (who shall not be Executives Officers);

5.4.4 Associate Commissioners' agreement to act as Co-ordinating Commissioner.

6. DECISIONS AND OBJECTIONS

6.1 Decisions of the Committee shall only be passed by a quorate meeting with members present or represented or voting by proxy where:

6.1.1 the simple majority vote is comprised of members who collectively hold 50% or more of the Contract Value; and 

6.1.2 one of those members holds an Expected Annual Contract Value of less than [10%] of the Contract Value. 
6.2 A decision of the Committee may be made, provided due notice has been given but without a formal ordinary or special meeting, if it is recorded by a vote in favour by E-mail from each Associate Commissioner, it complies with article 6.1 and is certified in writing by the Chair. For such decisions each Associate Commissioner shall have one vote. Non-Associate Commissioner members and Executive Officers shall not be entitled to vote.

6.3 Minutes shall be kept of all proceedings and decisions of the Committee and copies of them shall be circulated to all Associate Commissioners (whether or not present) by E-mail within [48] hours after the end of the meeting to which they relate.  Copies of minutes shall be sent to all Strategic Health Authority members requesting them and by the means requested.

6.4 Any Associate Commissioner who is dissatisfied by a decision of the Committee and acting in good faith may give notice by E-mail to the Chair within 2 clear Working Days after the decision, requiring it to be referred to dispute resolution under article 23. The decision shall be so referred immediately as such notice is received and shall be suspended until the conclusion of dispute resolution.

6.5 A decision not required to be referred to dispute resolution within the time specified in article 6.4 shall be binding on the Consortium and all Associate Commissioners.
PART 3: INFORMATION AND REPORTING
7. REPORTING DUTIES OF THE CO-ORDINATING COMMISSIONER

7.1 In relation specifically to the Main Contract, the Co-ordinating Commissioner will provide each named Associate Commissioner representative as set out in Schedule 1 to the Consortium Agreement (Named Representative), with any information it receives from the Provider in accordance with the provisions of the Main Contract by virtue of its position within [5] Working Days of receipt including but not limited to:

7.1.1 monthly activity reports received pursuant to the Main Contract to enable the Co-ordinating Commissioner to prepare agreed reconciliation accounts which are to be provided by the Co-ordinating Commissioner to the Provider in accordance with the Main Contract;

7.1.2 any other information received from the Provider under monthly reporting provisions and by virtue of the monthly and annual Review meetings in accordance with the Main Contract; and
7.1.3 any Contract Query Notices and Exception Reports.

7.2 The Co-ordinating Commissioner will provide each Named Representative with a timely and accurate summary of finance, activity and overall performance under the Main Contract [bi-monthly] including but not limited to: 

7.2.1 contract performance against contracted activity and payment with reference to the indicative activity set out in the Indicative Activity Plan and the 18 Week Referral to Treatment Standard; and
7.2.2 forecast activity to end of contract year; and
7.2.3 allocation of indicative contract activity, payment and forecast to that Associate Commissioner; and
7.2.4 service development plans and in year work plans
within [2] weeks after the [quarter] to which it relates.

7.3 The Co-ordinating Commissioner will provide each Named Representative with an annual report summarising for each Main Contract:

7.3.1 Contract performance and payments for the year to which it relates; and
7.3.2 progress on annual contract review; and
7.3.3 [Parties should add other content of annual reporting]
7.4 The Committee will provide each Named Representative with an annual set of proposals for development of Commissioned Services and cost implications not later than [14 January] in each Contract Year for consultation between the Committee and Associate Commissioners with each other, prior to decision by the Committee.

7.5 [Parties may specify other reporting obligations as they see fit].
8. INFORMATION REQUIRED FROM ASSOCIATE COMMISSIONERS 

8.1 Each Associate Commissioner shall provide to the Co-ordinating Commissioner (or to the Committee, or its appointed Sub-committee as the case may be) such information as may be required in a timely manner to enable the matters listed in article 18.2 to be negotiated with the Provider.
8.2 [The parties may add any other locally agreed information requirements from the Associate Commissioners]
9. PROVIDER INFORMATION
9.1 In relation to the information required to be delivered by the Provider to the Co-ordinating Commissioner under the Main Contract, the Associate Commissioners and the Co-ordinating Commissioner shall:
9.1.1 agree the range and scope of such information in order to ensure that the individual requirements of each Associate Commissioner are met; and
9.1.2 ensure that, in so far as is possible, the information requirements imposed on the Provider are reasonable, and that the Provider is not required to duplicate the provision of information to individual Associate Commissioners.
PART 4: OBLIGATIONS OF EACH ASSOCIATE COMMISSIONER
10. PERFORMANCE OF STAUTORY DUTIES
10.1 Each Associate Commissioner remains responsible for performing and exercising its statutory duties and functions for delivery of the Commissioned Services to its population and its service users, including (without limitation):

10.1.1 assessing individual service user cases; and
10.1.2 referrals and discharge protocols if different from those of the Co-ordinating Commissioner; and
10.1.3 complaints and complaints procedures; and
10.1.4 individual contract exclusions [subject to giving written details, with an undertaking to cover additional contracting costs, to the Co-ordinating Commissioner or Sub-committee managing the relevant Main Contract and obtaining its written consent]; and
10.1.5 emergencies; and
10.1.6 ensuring effective clinical governance systems and systems for monitoring the same are in place; and
10.1.7 agreeing clinical policies in relation to the Main Contract in line with collaborative commissioning arrangements.

10.2 Each Associate Commissioner remains responsible for modelling its own demand (in the first instance) for each Commissioned Service at the pre-negotiation and negotiation stages of the Main Contract and throughout the life of it and shall deliver its written initial demand model (as and when required.
11. PAYMENT

11.1 Each Associate Commissioner shall be responsible for payment of the Commissioned Services in accordance with the Main Contract, the price or prices of the activity volume having been appropriated to that Associate Commissioner with reference to the relevant specifications, Sections and Schedule of the Main Contract by decision of the Co-ordinating Commissioner; or after any in-year and/or end-of-year Main Contract reconciliation process or other adjustments.

11.2 Article 11.1 shall apply to Main Contracts with every Provider (with any modifications approved by the Committee and agreed with the NHSFT or NHS Trust).

11.3 Each Associate Commissioner recognises and agrees that the Associate Commissioners:

11.3.1 will each be separately and solely liable to the Provider, under the Main Contract for payment of the prices for its Commissioned Services. For the purposes of this Constitution and as between all the Associate Commissioners, each of them undertakes to make separately scheduled payments, and indemnifies each of the others against any liability for its separately scheduled payments;

11.3.2 will not be responsible for payment of the prices for the Commissioned Services appropriated by decision of the Co-ordinating Commissioner who has failed to act in accordance with article 17.2, and the Co-ordinating Commissioner indemnifies the Associate Commissioners for any liability arising under this article 11.3.2.
12. INDEMNITY

12.1 Each Associate Commissioner undertakes to indemnify each other Associate Commissioner against any liability, damages, costs, claims or proceedings to the extent arising out of or in connection with any direct breach or indirect breach by the indemnifying Associate Commissioner of any provision, or obligation under the Main Contract, including without limitation:

12.1.1 disclosure or use of any provider's confidential information without the prior written permission of the Chair of the Committee or other Executive Officer appointed for the purpose;

12.1.2 failure to insure adequately against third-party liability including liability for personal injury and damage to property;

12.1.3 failure to treat personal data including staff personal data and service user health records according to relevant law and codes of practice;

12.1.4 breach of any express warranties, undertakings or indemnities,

or to the extent arising out of or in connection with any negligent act or omission of the indemnifying Associate Commissioner (other than one for which it is indemnified under article 12.2). 

In article 12.1:

"direct breach" shall mean a breach of a provision or obligation by the indemnifying Associate Commissioner which is not caused wholly or partly by an indirect breach,

"indirect breach" shall mean a breach of a provision or obligation which the indemnifying Associate Commissioner has wholly or partly and indirectly caused a Co-ordinating or other Associate Commissioner to commit, and

"indemnifying Associate Commissioner" shall include its employees, agents and contractors.

12.2 Each Associate Commissioner further undertakes to indemnify:

12.2.1 each representative member of the Committee and every Sub-committee;

12.2.2 the Co-ordinating Commissioner and the members of its Board and its employees; and

12.2.3 each of the Executive Officers and other members of the seconded staff of the Consortium,

against any liability, damages, costs, claims or proceedings arising out of or in connection with any act or omission (which is not recklessly negligent, fraudulent or involving criminal liability) committed or omitted by it during the course of performing its Consortium duties, provided that the liability of each Associate Commissioner under such indemnity shall be limited to the proportion of the total amount from time to time indemnified under this article 12.2 equal to that Associate Commissioner's Holding of the Contract Value.

13. GOVERNANCE
13.1 Each Associate Commissioner shall:

13.1.1 appoint the full number of its representative member[s] to the Committee and, as decided by the Committee, to the Co-ordinating Commissioner and any Sub-committee;

13.1.2 appoint one of its representative member[s] to give and receive notification and other communications for the purposes of this constitution, including (without limitation) notice of meetings, minutes and decision of the Committee, Sub-committees and the Co-ordinating Commissioner;

13.1.3 respond promptly to all requests for, and promptly offer information or proposals relevant to collaborative functions of the Committee, Sub-committees and the Co-ordinating Commissioner;

13.1.4 sign and deliver its duly completed authority to any variation of the Main Contract at the time set by the Committee and in accordance with article 18.6 unless the refusing Associate Commissioner has:

13.1.4.1 previously referred the relevant decision of the Committee to dispute resolution and its reference has been upheld; or

13.1.4.2 withdrawn or been excluded from the Consortium under article 16.1 or article 16.2. [; and]
13.1.5 [pay its share of the Management Fund in proportion to its Holding of the Contract Value as and when approved and required by the Committee.]

PART 5: INDEPENDENT SECTOR PROVIDERS 

14. CLINICAL NEGLIGENCE SCHEME FOR TRUSTS
Where the Provider under the Main Contract is an independent sector provider and has the benefit of clinical negligence indemnity insurance under the NHSLA Clinical Negligence Scheme for Trusts (CNST) by virtue of an indemnity provided by the Co-ordinating Commissioner (or by each Associate Commissioner, as the case may be), the Co-ordinating Commissioner shall ensure that the sum paid by the Provider for such indemnity is distributed among the Associate Commissioners as appropriate.

PART 6: ASSOCIATE COMMISSIONERS CONTRACTING OUTSIDE, OR LEAVING THE CONSORTIUM

15. EXTERNAL ACTIVITIES

15.1 To avoid doubt, an Associate Commissioner may, at any time and outside the scope of the Consortium, enter into contracts for the commissioning of services or products dissimilar from and unrelated to any of the Commissioned Services.
15.2 [To avoid doubt, an Associate Commissioner may, outside the scope of the Consortium, enter into contracts to commission services similar or related to any of the Commissioned Services if that Associate Commissioner's need for such services:

15.2.1.1 arises as the result of unforeseen demand (beyond the planned co-ordinated demand of the Consortium as is commissioned from the Provider) which cannot be satisfied within the Consortium. 
15.2.1.2 is for a single or limited number of identifiable cases,

and if, before any such contract is entered into, that Associate Commissioner notifies the Chair in writing of its terms and consults in Committee to find any possible alternative solution within the Consortium.]
16. LEAVING THE CONSORTIUM

16.1 An Associate Commissioner may withdraw its membership from the Consortium by not less than [24 months’] [drafting note: this period is not to be less than 12 months] prior notice in writing to the Chair given to expire at the end of the second full Contract Year and the provisions of article 21.2 shall apply. 
16.2 If an Associate Commissioner fails to provide its duly completed authority, or fails to sign any commissioning contract within any time limit set by binding decision, the Committee may by further decision (to which article 6.4 shall not apply) exclude that Associate Commissioner from the Consortium, with effect from the date of that decision.
16.3 If an Associate Commissioner withdraws or is excluded from the Consortium under article 16.1 or article 16.2, that Associate Commissioner shall:

16.3.1 cease to have any rights or obligations under this Constitution or the Consortium Agreement in relation to the Main Contract entered into:
16.3.1.1 after the date of its notice given under article 16.1;
16.3.1.2 without that Associate Commissioner's authority or signature as mentioned in article 16.2: and
16.3.2 continue to be entitled to all its rights (including representation on the Committee) and to be bound by all its obligations (including all its indemnities [and its contributions to the Management Fund]) under this Constitution or the Consortium Agreement.

PART 7: CONTRACT MANAGEMENT
17. CONTRACT MANAGEMENT, SUB-COMMITTEES AND DELEGATION TO THE CO-ORDINATING COMMISSIONER

17.1 For each Main Contract, the Committee shall act, or shall appoint and sub-delegate its functions to either:
17.1.1 a Sub-committee; or

17.1.2 an Associate Commissioner (if the Associate Commissioner agrees) as Co-ordinating Commissioner

to negotiate and to manage all aspects of such Main Contract in accordance with this article 17.

17.2 In relation to the Main Contract the functions of the Committee which must be sub-delegated to the Co-ordinating Commissioner shall be to make and implement the following: 

17.2.1 any decision relating to activity management and the agreement of an Activity Management Plan arising pursuant to the Main Contract;

17.2.2 any decision relating to the implementation and operation of Prior Approval pursuant to the Main Contract;

17.2.3 any proposal for a Remedial Action Plan or a decision relating to any breach of the same arising pursuant to the Main Contract;

17.2.4 any decision relating to any financial adjustment based on performance against any Activity Management Plan or based on performance against the 18 Week Referral to Treatment Standard arising pursuant to the Main Contract;

17.2.5 any decision relating to any financial adjustment based on performance in relation to the reduction of cases of Clostridium Difficile arising pursuant to the Main Contract;

17.2.6 a decision in relation to the Service Variation procedure in accordance with the Main Contract;

17.2.7 the preparation of reconciliation accounts pursuant to the Main Contract; 

17.2.8 any decision to appoint an Auditor under Clause 54.6 of the Main Contract;

17.2.9 any decision relating to the issue of a Contract Query Notice, Excusing Notice, First Exception Report or Second Exception Report under the Main Contract;

17.2.10 any decision relating to the Review process pursuant to the Main Contract;

17.2.11 any decision relating to a Review meeting which may lead to an instruction to an Associate Commissioner pursuant to the Main Contract;

provided always that the Co-ordinating Commissioner acts in accordance with the delegated authority of each Named Representative.
17.3 In relation to the Main Contract and for the avoidance of doubt the functions of the Associate Commissioners which do not need to be sub-delegated to the Co-ordinating Commissioner, notwithstanding the fact that the Co-ordinating Commissioner shall act on their behalf under the provisions of the Main Contract, shall be as follows:

17.3.1 initiation of the Dispute Resolution Process pursuant to the Main Contract;

17.3.2 initiation of suspension pursuant to the Main Contract; 

17.3.3 initiation of termination pursuant to the Main Contract; 

in which cases the Associate Commissioner shall nonetheless act in accordance with article 20 of this Constitution. 

Form of Sub-Committees

17.4 A single Sub-committee and/or Co-ordinating Commissioner may be appointed for more than one Main Contract. 

17.5 Each Sub-committee shall have at least 3 and not more than [   ] members each of whom shall represent an Associate Commissioner and be nominated from time to time by the Committee.

17.6 Meetings of a Sub-committee may be convened at any time by any member of it giving at least [  ] hours prior notice by E-mail or facsimile to each of the other members and any Executive Officers allocated to it.

17.7 Subject to article 17.12, proposals of a Sub-committee shall be made by simple majority vote of the members present and voting. Executive Officers shall not have a vote.

17.8 Subject to article 17.12, proposals of a Co-ordinating Commissioner shall be made by its Board, according to its own procedure, or by its officer authorised to act on its behalf for the purposes of this Constitution.

17.9 The names of all authorised officers of Co-ordinating Commissioner shall be notified to the [Chair/Secretary].

17.10 The Committee and each Sub-committee and, if it requests, the Co-ordinating Commissioner shall be supported by Executive Officers, staff, accommodation and equipment made available under article 5.4.
17.11 Each Sub-committee and Co-ordinating Commissioner shall keep minutes of its own meetings and they and the Committee shall each keep minutes of their meetings and discussions with potential providers, concerning in particular and without limitation:

17.11.1 contract negotiation; and
17.11.2 (during the life of each Main Contract) review, service development, demand management, standards, clinical governance and clinical networks, 
and shall circulate them to all Associate Commissioners and the Secretary within [48] hours after the end of the meeting or discussion to which they relate.

17.12 Any Associate Commissioner (including an Associate Commissioner in the minority of a Sub-committee) who is dissatisfied by a proposal of a Sub-committee or Co-ordinating Commissioner may give notice by E-mail to it and the Chair within 2 clear Working Days after receipt of the relevant minute, requiring, with reasons, the proposal to be referred to the Committee in special meeting, which shall be convened under article 4.4.

17.13 Subject to article 18.5 and the inclusion of proposals in final recommendations, a proposal not required to be referred to the Committee within the time limit under article 17.12 shall be binding on the Consortium and all the Associate Commissioners.
18. MAIN CONTRACT: PRE-CONTRACT NEGOTIATIONS
18.1 Unless the Committee otherwise decides and subject to any modifications agreed during negotiations, the Main Contract will be used for commissioning any combination of Commissioned Services from any provider of [acute hospital/community/ambulance/mental health and learning disabilities] services.

18.2 The Committee, or its appointed Sub-committee or Co-ordinating Commissioner will negotiate with the Provider in order to agree:

18.2.1 the specification of the Commissioned Services; 
18.2.2 the Indicative Activity Plan; 
18.2.3 Expected Annual Contract Values; 
18.2.4 the Quality Requirements; 
18.2.5 contract terms (where these are negotiable) and 
18.2.6 any other variable or negotiable element of each Main Contract,

having regard to all information and proposals received or obtained from Associate Commissioners.

18.3 Whilst the Committee, or its appointed Sub-committee or Co-ordinating Commissioner will negotiate with the provider in order to agree the Main Contract, each Associate Commissioner is under an obligation to provide all relevant information as requested by the Committee, or its appointed Sub-committee or Co-ordinating Commissioner in order to enable negotiations to proceed in an effective and timely manner.

18.4 Minutes kept under article 17.11 shall include any proposals arising during negotiations and shall be sent to all Associate Commissioners within the time limits of article 17.11, and shall be considered by the Associate Commissioners within the time limits of article 17.12. In the absence of reference to the Committee or dispute resolution, any proposal contained in any such minutes shall be included in the final recommendations submitted under article 18.5.
18.5 When negotiations with the provider are completed, the final recommendations for the proposed Main Contract shall be submitted to the Committee in special meeting and they shall include (without limitation and as applicable):

18.5.1 the Commissioned Service/Product specifications;

18.5.2 exclusions;

18.5.3 Service Development;

18.5.4 allocation of activity and resource and payment responsibility by separate activity and resource schedules for each Associate Commissioner and where relevant for inclusion in the Main Contract; 

18.5.5 monitoring arrangements and Information requirements;

18.5.6 referral, discharge and other protocols;

18.5.7 contract review periods and time-table;

and the final recommendations shall be sent to every Associate Commissioner with  the notice convening the special meeting. The Committee shall decide to reject or approve the recommendations, or approve them with such modifications as it thinks fit. Article 6.4 and article 6.5 shall apply to any such decision.

18.6 If the Committee decides to approve the recommendations, each Associate Commissioner shall, on or before the time stated by the decision: 
18.6.1 confirm its approval by voting in favour of the recommendations; and 
18.6.2 authorise the Co-ordinating Commissioner to sign the Main Contract on its behalf,
18.7 Each Associate Commissioner shall retain responsibility for payment in accordance with the obligations set out within Clause 7 of the Main Contract.

18.8 Article 6 and article 17 shall, subject to article 18.9, continue to apply to all aspects of contract management once the Main Contract has been entered into, and the Committee or its appointed Sub-committee or Co-ordinating Commissioner shall continue to have regard to information and proposals received from all Associate Commissioners including (without limitation) review, development, planning, demand management, contract variations, contract management notices, provider action plans and research requirements.

18.9 Any proposal for suspension or termination of any commissioning Contract or initiating dispute resolution under it shall be subject to consultation and referred to the Committee for its decision.
19. [MANAGEMENT FUND 

19.1 The Committee may appoint by annual rotation an Associate Commissioner to:
19.1.1 collect contributions, of amounts from time to time set by the Committee, from the Associate Commissioners to the Management Fund;

19.1.2 open in the Associate Commissioner's name and administer a bank account on behalf of the Consortium and designated for the Management Fund; and

19.1.3 make payments from the Management Fund from time to time authorised by the Committee.]
PART 8: TERMINATION, DISPUTE MANAGEMENT AND NOTICE
20. TERMINATION OR SUSPENSION OF, AND DISPUTE RESOLUTION UNDER THE MAIN CONTRACT

20.1 This article 20 shall apply if any one or more of the Associate Commissioners propose any of the following actions to be taken under a Main Contract:

20.1.1 initiation of, or response to dispute resolution pursuant to the Main Contract with the provider and any subsequent litigation;

20.1.2 initiation of suspension wholly or partly for the provider’s failure in performance under the Main Contract;

20.1.3 initiation of, or response to termination of the Main Contract, wholly or partly for the provider’s failure in performance or any of the Associate Commissioners’ failure in payment;

20.1.4 initiation of, or response to part termination of the Main Contract as to any of the individual Associate Commissioners' separate Sections (as applicable) by voluntary notice to or from the provider according to its terms.

20.2 When article 20 applies, the proposing Associate Commissioners shall first consult with the Sub-committee or Co-ordinating Commissioner acting under article 17 and article 18.8 (or, if none, directly with the Committee) to agree a joint proposal for decision by the Committee. In default of agreement the proposing Associate Commissioners may prepare their own proposal.

20.3 The joint or default proposal to be considered by the Committee shall present the case for the action proposed, including any intention to replace the Commissioned Services in the Main Contract, an orderly transition from them including any suggested changes to the Indicative Activity Plan and an equitable basis of compensation or financial adjustment, for all Associate Commissioners.

20.4 The joint or default proposal shall also take into account the consequences of the action proposed, including any need for indemnities offered by the proposing Associate Commissioners to the other Associate Commissioners against claims by the Provider (including its direct losses from wrongful suspension or termination) under the Main Contract, or for the costs of mediation or arbitration under its dispute resolution procedure, or subsequent litigation.

20.5 The joint or default proposal shall be circulated to all Associate Commissioners by the Committee with notice of special meeting at which it will be considered for decision. Article 6.4 and article 6.5 shall apply to that decision.

20.6 If the Committee decision under article 20.5 supports the proposal, the Associate Commissioners who are parties to the Main Contract shall take action(s) instructed at the time(s) specified in the decision and in any subsequent modification or extension of it.

20.7 Nothing in this article 20 shall be construed as limiting the Consortium’s rights, by a decision of the Committee, to instruct the termination of, or suspension of performance under the Main Contract, by means of similarly detailed written proposals and article 6.4 and article 6.5 shall apply to any such decision.

20.8 In any subsequent dispute resolution under article 23 resulting from implementation of this article 20, account shall be taken of all detailed written proposals or the absence of them, of the consequences of the action proposed and (where appropriate) of any indemnities offered by the proposing Associate Commissioners.

21. CONSEQUENCES OF TERMINATION IN WHOLE OR IN PART OF THE CONSORTIUM AGREEMENT

21.1 Immediately after an event under clause 6.1.1 of the Consortium Agreement, the Committee shall instruct the Co-ordinating Commissioner to give the earliest possible voluntary notice of termination to the provider as to all or part of the Services under each Main Contract then subsisting.

21.2 Where the Consortium Agreement and this Constitution is terminated in part, an Associate Commissioner shall cease to be a party to the Consortium Agreement and this Constitution on the Effective Date (as defined in clause 6 of the Consortium Agreement) or in accordance with the expiry of the notice period in article 16.1.  For the avoidance of doubt, the Consortium Agreement and this Constitution shall continue in full force and effect as between the remaining parties notwithstanding any Associate Commissioner ceasing to be a party to the Consortium Agreement and this Constitution in accordance with this article 21.2. Where an Associate Commissioner ceases to be a party to the Consortium Agreement and this Constitution the provisions of the remainder of this article 21 shall not apply although clause 6.3 and clause 6.4 of the Consortium Agreement shall apply.

21.3 Where the Consortium Agreement and this Constitution is terminated in whole, during the period between the date of the Committee decision under clause 6.1.1 of the Consortium Agreement and its Effective Date; or within 14 Working Days of the Termination Date (as defined in clause 6 of the Consortium Agreement), all the provisions of this Constitution shall remain in full force and effect except that:

21.3.1 no new Main Contracts shall be negotiated (but each Associate Commissioner shall be free to negotiate independently to replace any formerly Commissioned Service/ Product, commencing not earlier than the expiry of voluntary notice terminating the relevant Main Contract);

21.3.2 any Consortium negotiations in train at the date of the Committee decision shall be discontinued;

21.3.3 all occupancies of premises by the Committee and each of its sub-Committees shall be vacated and terminated on terms agreed with the Associate Commissioners concerned;
21.3.4 all appointments of Executive Officers to the Committee and each of its Sub-committees (except for the purposes of preparing and circulating final accounts under article 21.3.5) shall be terminated on terms agreed with the Associate Commissioners concerned;

21.3.5 final accounts for the Management Fund shall be prepared and circulated to all Associate Commissioners and any surplus distributed to or deficiency paid up by all the Associate Commissioners in proportion to their Holding of the Contract Value.

21.4 Where the Consortium Agreement and this Constitution is terminated in whole, before or as soon as practicable after the Effective or Termination Date:
21.4.1 the Co-ordinating Commissioner will provide each Named Representative with a timely and accurate summary of finance, activity and overall performance under the Main Contract;

21.4.2 all the Consortium bank accounts shall be closed;

21.4.3 all books of account and other papers of the Committee and each of its Sub-committees and (to this extent that they relate to Consortium business) each of the Co-ordinating Commissioner shall be delivered to one of the Associate Commissioners (if it agrees and the Committee appoints it) for retention by it and other Associate Commissioners’ access to them on reasonable notice;

21.4.4 the Committee shall record its decision that all measures required under article 21.3 and article 21.4 have been completed.

21.5 The Committee’s decision under article 21.4.4 shall automatically:

21.5.1 terminate all the provisions of the Consortium Agreement and this Constitution (except those referred to in clause 6.3 and clause 6.4 of the Consortium Agreement);

21.5.2 terminate all appointments of representatives to the Committee and each of its sub-committees and of the Co-ordinating Commissioner; and

21.5.3 dissolve the Committee and each of its sub-Committees.

22. NOTICES
22.1 Any notices given under this Constitution shall be in writing and shall be served by hand, post, or E-mail by sending the same to the address for the relevant Associate Commissioner set out in Section A Part 8 of the Main Contract, or to such address as any Associate Commissioner may notify to all the Associate Commissioners from time to time.
22.2 Notices: 

22.2.1 by post shall be effective upon the earlier of actual receipt, or 5 Operational Days after mailing; 

22.2.2 by hand shall be effective upon delivery;

22.2.3 by E-mail shall be effective when sent in legible form, but only if, following transmission, the sender does not receive a non-delivery message.
23. DISPUTE RESOLUTION
The parties agree that any dispute arising out of any aspect of this the operation of this Constitution shall be resolved in accordance with the provisions of Clause 53 of the Main Contract, which provisions are deemed to be incorporated (mutatis mutandis) into this Constitution.
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